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Finland: C-74/11 – CJEU rules in favour of the
Finnish VAT grouping system

Background and the infringement procedure

In 2008, the European Commission started investigat-
ing the VAT grouping options provided by Article 11 of
the EU VAT Directive. The purpose of the investiga-
tion was to study, and possibly unify, the different
ways the Member States used the option. The investi-
gation evolved into an infringement procedure in rela-
tion with Finland, when, in September 2008, the
Commission sent Finland a formal notice stating that
the Finnish VAT grouping rules (when allowing non-
VAT-able persons to join Finnish VAT groups and
when restricting the application of VAT groups only to
the financial and insurance sector) were possibly in
conflict with the VAT Directive. In Finland’s response
the notice was denied and it was stated that the Finn-
ish VAT grouping rules were in agreement with the
VAT Directive. Similar investigations were made by
the Commission to the rules of other Member States.

The Commission issued in July 2009 a communica-
tion to the European Council and the European Par-
liament on the VAT grouping option provided in the
VAT Directive. The purpose of the communication
was to make uniform the different ways that the
Member States had used the possibility to make such
a VAT group by giving implementation guidelines on
how the VAT Directive’s Articles should be adopted on
the Member State level. At the time of the communi-
cation, there were 15 Member States using the VAT
grouping option.

The infringement procedure against Finland con-
tinued when the Commission sent to Finland, in No-
vember 2009, a reasoned opinion claiming, on the
above-mentioned grounds, that the Finnish VAT
grouping rules were in conflict with the VAT Directive.
In Finland’s response, the reasoned opinion was
denied.

In June 2010, the Commission issued a press release
indicating that the domestic VAT grouping rules of
seven Member States, including Finland, were in con-
flict with the Directive and that the Commission was
intending to bring an action in the CJEU against those
Member States.

The action

The Commission brought an action against Finland at
the CJEU in February 2011 (C-74/11), claiming that
the Finnish VAT grouping rules, when allowing non-
VAT-able persons to join Finnish VAT groups were in
conflict with the VAT Directive. The Commission
claimed that the phrase ‘‘persons’’ in Article 11 of the
VAT Directive concerns taxable persons and thus per-
sons without any taxable activity cannot be allowed to
the VAT groups. The Commission also claimed that re-
stricting the application of the VAT groups only to the
financial and insurance sector was in conflict of the
principle of fiscal neutrality and an infringement of
principle of equal treatment. Previously, in October
2010, the Commission had brought a similar action
(C-480/10) against Sweden that also regarded restrict-
ing the application of the VAT groups just to the finan-

cial and insurance sectors. Similar actions – C-65/11,
C-85/11, C-86/11, C-95/11 and C-109/11 – relating to
the VAT grouping rules of the Netherlands, Ireland,
UK, Denmark and the Czech Republic respectively, all
allowing nontaxable persons to be members of their
domestic VAT groups were brought against those
Member States within a few weeks after filing of the
action in the Finnish case.

Opinions of the advocate general

Advocate General Niilo Jããskinen gave his opinion in
the Swedish case in November 2012, stating that by
restricting the availability of VAT grouping to the fi-
nancial and insurance sectors, Sweden had failed to
fulfil its obligations under the VAT Directive. On the
same date, Mr Jããskinen also gave his opinion in the
Irish case, stating that Ireland, by permitting nontax-
able persons to be members in the Irish VAT groups,
had not infringed its obligations under the VAT Direc-
tive. No Advocate General opinion was published in
the Finnish case.

The judgment

The CJEU ruled in its judgment in the Finnish case on
April 25, 2013 that the Commission’s action, as far
claiming that allowing non-taxable persons to be
members of Finnish VAT groups would be contrary to
the VAT Directive, had to be dismissed. This was not
surprising, considering Advocate General’s opinion in
the Irish case, in which the judgment with the same
result had been given two weeks earlier. The CJEU
ruled that neither the wording nor the purpose of Ar-
ticle 11 of the VAT Directive indicates that non-taxable
persons would not be included in the VAT group. The
judgments in the Dutch, UK, Danish and Czech cases
were all given at the same time with the Finnish case.

However, regarding restrictions of the applicability
of VAT grouping just to the financial and insurance
sector, the CJEU did not review the claim on the basis
of infringement of the principle of equal treatment.
This claim was deemed as being made at a too late
stage (when specified in the action and not clearly in
the formal notice or the reasoned opinion). Regarding
the basis of conflict of the principle of fiscal neutrality,
the CJEU ruled that the Commission had failed to
show that the restriction of the application of the
Finnish VAT grouping system only to persons or enti-
ties belonging to groups selling financial or insurance
services was against the VAT Directive and, thus, dis-
missed the action. This ruling was surprising as the
above-mentioned Advocate General’s opinion in the
Swedish case had been opposite.

The judgment in the Swedish case was also given on
the same date with the same outcome. The CJEU
argued that the purpose of the VAT Directive is to give
Member States the possibility to combat abuse, such
as splitting up of one undertaking among several tax-
able persons in order to benefit from a special scheme,
by treating such persons as one person for VAT pur-
poses. The VAT Directive also gives Member States the
right to adopt measures to prevent tax evasion and
avoidance through the use of the VAT grouping sys-
tems. The CJEU concluded that the Commission had
not shown convincingly that, in light of the need to
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combat tax evasion and avoidance, the restrictions in
the applicability of the Finnish VAT grouping rules to
the financial and insurance sector undertakings were
not well founded.

Conclusions

The CJEU’s judgment still leaves the door open to the
possibility of exploring the applicability of the prin-
ciple of equal treatment to the issue of restricting the
applicability of Finnish VAT grouping rules just to the
financial and insurance sector. However, if such a case
would arise, it would need to measure the meaning

given to the tax evasion and avoidance argument of
the CJEU in the present case (C-74/11) as it is likely
that Finland will argue that restricting the applicabil-
ity of the VAT grouping rules just to the regulated ac-
tivity decreases possibilities of tax evasion and
avoidance. In the meantime, Finnish groups operat-
ing in other non-VAT-able types of business activities
continue to suffer from input VAT on VAT-able ser-
vices purchased from group companies.
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